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D. Alternative Dispute Resolution

ADR offers alternatives to these problem-solving options. Today, ADR has become an
important part of the legal landscape in Cambodia and elsewhere because of the
perceived problems with the traditional court system. Those problems include:

e cases often take years to adjudicate;

e parties are in a difficult position where their dispute is left “open”;

3 The Cambodian concept known as kum, kumkuon, kumnum and kongkuon is relevant here. As the reader
is probably aware, Kum refers to holding on to a grudge that may result in future retaliation. Often, the
retaliation is disproportionate to the original offending act. See, e.g., Alexander Laban Hinton, WHY DID
THEY KILL?, 64 - 72 (U. of California Press, 2005).

10

o if the parties have hired lawyers to represent them, they often have to pay high

legal fees and costs to continue the dispute;
e parties to litigation often feel that they have no control over the process;

e sometimes parties worry about corruption in the judicial system;

e judges are constrained in their decision-making abilities—they can usually only

order money damages for one side or the other; and

e often, the judgment results in a complete loss for one side and this can have

negative effects on the parties’ relationship.

Given these problems, it may not be surprising that the World Bank’s International

Finance Corporation reported:

Going to court is rarely considered viable by entrepreneurs, but other
informal dispute resolution options also have major flaws. Consequently,
many businesses choose to ‘cut their losses’ and walk away from disputes
rather than pursue their legal rights and entitlements.*



Chapter 2 — Negotiation
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A wise man should be cautious of others’ wisdom. (£ & &5 & 5B se)

A. Introduction

This Chapter focuses on negotiation. It is intended to assist people involved in
negotiation, whether they are negotiating for themselves or on behalf of another.
Negotiation is the process of back and forth communication, whereby parties submit and
consider offers until an offer is made and accepted.® Negotiation is the most common
form of dispute resolution process in the world, found both in civil law and common law
jurisdictions. Negotiation can resolve large and small disputes, and can be a very
complex process or a simple one.

People negotiate all the time. It is one of the most basic forms of human interaction.
People negotiate even when there is no dispute. For instance, people negotiate over the
price of mangos or the price of a moto. Sometimes, people do not even realize that they
are negotiating. For instance, when an individual tries to convince a group of family
members to take a trip, there may be negotiations over where to go or when to leave.

Negotiation can take place in many ways. It can be oral or written. It can be directly
between two parties or through the parties’ representatives. It can be casual or formal. It
can be done via letters or emails. In Cambodia, negotiation commonly occurs in person,
but it can also be done over the telephone. When the negotiation involves a legal dispute,
the negotiation likely involves a combination of these methods of communication.

® Gainey v. Brotherhood of Railway and S.S. Clerks, Freight Handlers, Exp. & Station Employees, 275 F.
Supp. 292, 300 (E.D. Pa. 1967).

13



B. Advantages of Negotiation

Compared with the other common methods of dispute resolution, negotiation has some
important advantages:

Cost savings

The cost of negotiation is lower than for any other dispute resolution method.
This is partly why negotiation is so popular. There are no court fees or other
expenses.

Privacy

Negotiation can be a completely private process. It is just between the parties or
their representatives. There is no court involvement. There is no press. There are
no outsiders. The parties do not even have to involve lawyers, although as this
chapter makes clear, lawyers have a very important role to play in most legal
disputes. But, even with lawyers, the details of the dispute will remain private,""
which can be very important to individuals and businesses.

Flexibility

Negotiation is flexible in both its process and its results. First, the process of
negotiation can be very flexible because, as mentioned above, it can be informal
or formal. Negotiation can be informal, occurring between two people on the
street, or it can be very formal, with parties and their lawyers sending written
letters back and forth.

Second, the results of negotiation can be very flexible. Since it is the parties
themselves who are reaching a settlement, they can agree to many different
solutions that would otherwise be impossible in arbitration or litigation. For
instance, a person might agree to pay a higher settlement amount if it is paid over
a period of years, instead of one lump sum payment. While perfectly permissible
in negotiation, this kind of award is not generally allowed in litigation.

Speed
Negotiations can potentially resolve matters very quickly and efficiently. The
parties do not have to wait for the judge, arbitrator or mediator to hear and make a

! In Cambodia, lawyers must keep communications with their clients completely confidential. LAW ON THE
BAR ASSOCIATION OF THE KINGDOM OF CAMBODIA, art. 58, (1995) [hereinafter BAKC Law]; CODE OF
ETHICS FOR THE BAR ASSOCIATION OF THE KINGDOM OF CAMBODIA, art. 7, [hereinafter BAKC Code of
Ethics]. The analogous rule in the U.S. is known as the “Attorney-Client Privilege” or the “Rule of
Confidentiality” (See e.g., ABA Model Rules of Professional Conduct, R. 1.6); in Europe, it is known as
“Legal Privilege” or “Secret Professionnel” (Council of Bars and Law Societies of Europe, Code of
Conduct, art. 2.3); and in England, it is known as “Legal Professional Privilege” or the broader “Duty of
Confidentiality” (England and Wales Solicitors’ Code of Conduct, R. 4.01). See also, INTERNATIONAL
CODE OF ETHICS, International Bar Association, R. 14.

15



decision on the case. Matters can be settled as soon as the parties reach
agreement.

e Party Control
Negotiation offers the parties complete control over the process and the
conclusion. The parties determine how the negotiation takes place and whether
there is a settlement. In negotiation, a party cannot be forced into the negotiation
process or into a settlement to which the party does not ag.ree.l2

e Preservation of Ongoing Relationship
Negotiation allows for the possibility that the parties can craft a settlement that
will preserve their ongoing relationship. For example, if an employer and an
employee have a dispute over vacation time and they negotiate an agreement, they
will be able to preserve the relationship so that the employee keeps her job. In
litigation or arbitration where a third party decides the matter, the solution may
not keep both sides happy enough to allow them to continue to work together.
Through negotiation, however, the parties are able to work together to find a
solution that is acceptable to both sides.

o Settlement Enforcement
A negotiated settlement of a lawsuit can be recorded in a court proceeding in front
of a judge and it becomes enforceable as a judgment."

'2 Under Cambodian law, a party can void a negotiated settlement if she can prove that the other side
engaged in duress or fraud in order to induce her to enter into the settlement. See DECREE 38 ON
CONTRACTS AND OTHER LIABILITIES, arts. 6 — 10, [hereinafter Decree 38]. Under Article 10, acts of
deception, dishonesty, or misrepresentation can constitute a fraudulent act sufficient to void a contract such
as a settlement agreement. /d. art. 10. Under the new Cambodian Civil Procedure Code, a “judicial
compromise” (settlement between the parties in a case) can be undone for mistake or fraud, etc. TEXTBOOK
ON CODE OF CIVIL PROCEDURE OF KINGDOM OF CAMBODIA, Working Group on the Code of Civil
Procedure of Cambodia, Book Three, Ch. Four, Section II (V)(3)(2) at 110 (2007) [hereinafter CCP-KC
COMMENTARY].

3 See CCP-KC, supra note 7, art. 222, 56 Official Gazette of Kingdom of Cambodia at 5462. Parties that
are already in a lawsuit in the Cambodian Courts may attempt to settle their cases. If they reach a ‘judicial
compromise’ that is recorded in the court protocol (court record), it has the same force and effect as a court
judgment and can be automatically enforced through the courts. CCP-KC, art. 222. If the parties are not in
a lawsuit, the settlement agreement cannot be a judicial compromise and does not have automatic
enforceability. The settlement agreement then is merely a contract. CIVIL CODE OF THE KINGDOM OF
CAMBODIA, art. 724 (2008) [hereinafter CC-KC); CCP-KC COMMENTARY, supra note 12, at Book Three,
Ch. Four, Section II (V)(1), p- 108. As a result, Art. 222 creates a curious incentive to file a complaint first
and then try to settle, so that the parties can claim a judicial compromise and enjoy the benefits of
automatic enforceability.
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C. Disadvantages of Negotiation

Despite its many advantages, there are some reasons why a party might not choose
negotiation:

Delay

One disadvantage with negotiation is that a party can delay the process if it
wishes. In a pure negotiation situation, there is no way to force a party to speed
things up. It is possible that the offending party is not even serious about
settlement and is using negotiation as a way to delay matters or avoid litigation.

Unreasonable Party

On a related note, parties also face the possibility that the other party may take an
unreasonable position in the negotiation. As discussed above, this could be
because they are not serious about negotiation and are engaging in this tactic to
waste time or avoid litigation.

Settlement Enforcement

After negotiations, the parties may agree to a settlement agreement that is written
and signed. But some time later, one of the parties may fail to abide by the
settlement’s terms. For instance, a party may fail to deliver a certain quantity of
goods that she agreed to deliver in the settlement. Because the settlement was
only a negotiated agreement, the other party has no direct means of judicial
enforcement. As a result, that party may have to file a lawsuit and wait a long
time to enforce the original settlement agreement.'

One Party is Too Powerful

There are some circumstances where the parties have disproportionate bargaining
power and thus, one party has too much control. For instance, a very rich and
powerful businessman may fail to pay an auto repairman. The repairman might
be subject to pressure or threats from the businessman during a private
negotiation. It is possible that the repairman would give in to the threats and
agree to a bad settlement. With private negotiation, there is no third party who
can prevent this unjust result.

These disadvantages, while worth considering, are relatively rare. Usually, negotiation is
the best initial option. Before filing a lawsuit or invoking an arbitration clause, many
lawyers explore negotiation because it is quicker and cheaper than other dispute
resolution methods. There is usually no downside to attempting to negotiate a dispute.

" CCP-KC, supranote 7, art. 222, which describes the “judicial compromise,” is only available to parties
that are already in a lawsuit in the Cambodian Courts.
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D. Two Basic Approaches to Negotiation

Parties can approach negotiation in two basic manners. First, there is the distributive or
win-lose style of negotiation.'”” Second, there is the interest-based, win-win style of
negotiation.'®

1. Distributive Negotiation (win-lose)

In the distributive negotiation, the parties assume that there is a fixed amount of resources
that they must divide and distribute between them. It is sometimes referred to as a zero-
sum game. The more one side is allocated, the less there is available for the other side.
Usually, resources are expressed in terms of money.

During the negotiations, the parties stake out positions. The accused party knows the
maximum she is willing to pay and the injured party knows the minimum that she is
willing to accept. The negotiation discussion and possible outcomes are limited to the
positions that each party holds. Each party’s goal is to maximize the amount of resources
gained within this bargaining range.

As an example, one party may claim to have been injured by a car driven by the other
party. The injured party may have sustained $1,000 worth of injuries. When the two
negotiate in a distributive manner, they take positions on the amount of the payment. The
injured party will try to persuade the accused to pay her $1,000 or as close to that as
possible. The accused will try to persuade the injured to accept as little payment as
possible.

The distributive negotiation process usually looks and feels very
competitive.

2. Interest-based Negotiation (win-win)

The interest-based negotiation is more collaborative than distributive negotiation. It
assumes that there are other important interests that need to be identified and satisfied.
The parties may have some interests in common or at least some that are complimentary.

To illustrate the different approaches, take the classic case of the Orange Dispute:

In distributive bargaining, Phary claims ownership of an orange, citing
favorable arguments and facts (e.g., that Phary paid for the orange or

15 This is also sometimes referred to as “positional bargaining” or a “zero-sum” negotiation.
16 This is also sometimes referred to as the “collaborative” approach to negotiation or a “non zero-sum”
negotiation.
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Chapter 3 — Mediation

shtasnmdGama SARERRINANEEIMATAIH

shanghigimuwpaitng shangdmashuwunmume

Win over the greedy by giving them money; win over the wise with words of truth;
win over the arrogant by showing them respect; win over the stupid
by letting them do what they want.
(Cambodian Proverb)

A. What is Mediation

1. Introduction

Mediation can be broadly defined as assisted or facilitated negotiation.> Mediation

usually involves two or more disputing parties attempting to negotiate a settlement with
the assistance of a third party, the mediator, who is neutral towards the parties and the
outcome. The mediator does not have authority to impose a settlement. Rather, the
parties retain the authority to decide whether or not to settle. If the parties do not want to
settle or are not in agreement, then there will be no settlement, despite the mediator’s best

¥ Patterson et al., supra note 9, at 53. Mediation has also been defined as a “process in which an impartial
intervener assists two or more negotiating parties to identify matters of concern and then develop mutually
acceptable proposals to deal with the concerns.” ALFINI ET AL., MEDIATION THEORY AND PRACTICE (1st
ed. Matthew Bender 2001), cited in Steven Austermiller, Mediation in Bosnia and Herzegovina: A
Second Application, 9 YALE HUMAN RIGHTS & DEVELOPMENT LAW JOURNAL 132, 141 (2006).
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efforts. Unlike arbitration or court litigation, the mediator can only suggest solutions to
the parties.

In a mediation session, the mediator typically 1) listens to each party, 2) encourages each
party to listen and consider compromise, 3) assists in the exploration of creative
solutions, 4) helps the parties understand the facts and law as viewed by a neutral, and
when appropriate, 5) helps develop the specific items in a settlement agreement.

The term mediation and the term conciliation have been confused over the years, even by
legal and judicial professionals and academics. Today, mediation and conciliation are
often used interchangeably to refer to the same process. Although some have tried to
draw a distinction, there is no common international legal authority defining how the
terms might differ.*® Although the term mediation is found internationally, conciliation
is the term most commonly used in international documents. For example, the
UNCITRAL Model Law on International Commercial Conciliation (the “UNCITRAL
Conciliation Law”)*” uses the term “conciliation” to refer to all types of proceedings
where a neutral person or persons assists parties to reach an amicable settlement,
including mediation proceedings.®® In contrast, mediation is the term most commonly
used in the American legal system, with the term conciliation falling out of use. An
example would be the American Uniform Mediation Act.*’

% In Australia, the National Alternative Dispute Resolution Advisory Council (NADRAC) states that there
is considerable confusion in both Australia and elsewhere regarding these terms. See generally NADRAC
Terminology Discussion Paper, availuble at
http://www.nadrac.gov.aw/agd/www/Disputeresolutionhome.nsf/Page/RWP7E251CA71B8E7700CA256B

D100135550?0penDocument (last visited Oct. 19, 2008).
87 UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL CONCILIATION, U.N. GAOR, 57th Sess.,

Supp. No. 17, UN. Doc. A/57/17, Annex 1, art.9 (2002) available at
http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/ml-conc-e.pdf (last visited Oct. 19,
2008)[hereinafter UNCITRAL Conciliation Law]. The UNCITRAL Model is the UN’s effort at
recognizing the growing interest in mediation and in promoting non-contentious methods of dealing with
disputes. Luis M. Diaz & Nancy A. Oretskin, The U.S. Uniform Mediation Act and the Draft UNCITRAL
Model Law on International Commercial Conciliation, in INTERNATIONAL BUSINESS LITIGATION AND
ARBITRATION 2002, at 791, 797 (PLI Litig. & Admin. Practice Course, Handbook Series, Order No. HO-
00GP, 2002). It also represents an effort to provide uniform mediation rules across various countries,
especially in emerging commercial fields like Internet disputes. GUIDE TO ENACTMENT AND USE OF THE
UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL CONCILIATION, § 17 (UNCITRAL 2002)
[hereinafter UNCITRAL Conciliation Guide]. In this author’s experience, the UNCITRAL Conciliation
Law has gained widespread acceptance and many transitional countries have looked to it as an appropriate
model. This may be due to the fact that the UNCITRAL Working Group was composed of representatives
from a wide range of countries and legal traditions.

% UNCITRAL Conciliation Guide, supra note 87, at § 7; Diaz & Oretskin, supra note 87, at 797.

89 UNIFORM MEDIATION ACT (amended 2003), available at
http://www.law.upenn.edu/bll/ulc/mediat/2003finaldraft.pdf [hereinafter UMA]. This was the
result of collaboration between the Uniform Law Commission of the National Conference of
Commissioners on Uniform State Laws (NCCUSL) and a drafting committee of the American Bar
Association. See Diaz & Oretskin, supra note 87, at 793. It was completed and approved in 2001. The
purpose of the UMA is to provide uniformity in mediation laws throughout the United States. The UMA
Prefatory Note indicates that legal rules affecting mediation in the United States can be found in more than
2,500 statutes, many of which could be replaced by this Act. UMA, at Prefatory Note, § 3. Nine American
states (Illinois, Iowa, Nebraska, New Jersey, Ohio, South Dakota, Utah, Vermont and Washington) and the
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C. Advantages and Disadvantages of Mediation

1. Advantages

o Speed
Mediation allows parties to resolve difficult disputes within a short period of time,
usually in one day or less.'? Litigation or arbitration can take months or even
years. Negotiation also has the potential to resolve matters quickly, but since it
often occurs with no deadline or urgency, it can drag on for a long time.
Mediation, in contrast, is usually a single event that takes place over a short
period of time, thus resolving matters quickly.127

e Cost
While private negotiation is usually the most inexpensive dispute resolution
technique, mediation costs are generally lower than other options like litigation
and arbitration.'”® Mediation generally lasts one to two days so the lawyer costs
and the mediation center’s fees are low. For simple disputes, mediation with a
friend or relative can be cost-free, just like negotiation.

e Party Control Over Outcome
With mediation, the partics remain in control of the result. The partics decide if
there is going to be a resolution and on what terms. The parties also decide if the
process is a waste of time and should be ended. Nobody can force the parties in
mediation to commit to anything.

o Preservation of Ongoing Relationship

As with negotiation, mediation allows the parties to craft a settlement that will
preserve their ongoing relationship.'”> This is important for Cambodian society
since personal relationships are crucial for business, politics and other areas of
activity. For example, if business partners have a dispute over property and are
able to negotiate an agreement, they can preserve their relationship and continue
to engage in a profitable business relationship. In litigation or arbitration where a
third party decides the matter, the solution may not keep both sides happy enough
to allow them to continue to work together.

e Privacy
The mediation process is meant to be confidential. Most jurisdictions protect any
information relating to negotiations or mediations, even if they do not result in a

126 patterson et al., supra note 9, at 57.

121 E.g., ADR Guide, supra note 105, at 7-8.
128 1d. at 16-17.

2 14 at 12.
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settlement and the dispute must be litigated. As an example, the UNCITRAL
Conciliation Law provides the following:13 0

Article 9. Confidentiality
Unless otherwise agreed by the parties, all information relating to
the conciliation proceedings shall be kept confidential, except
where disclosure is required under the law or for the purposes of
implementation or enforcement of a settlement agreement.

This is a common provision found in many jurisdictions. Mediation works
partially because the parties can be confident that their discussions and offers to
settle are not going to be repeated or used against them in the future. Litigation
proceedings, by contrast, are usually open to the public.

Flexibility

The parties have a great deal of flexibility to design the mediation process. The
mediator can play a simple facilitative role, listening to each side and encouraging
the parties. Or, the mediator can play a more active role, meeting with each party
separately to learn more about their interests and positions and ultimately even
suggesting possible solutions.

As with negotiation, the results of mediation can also be very flexible. Since it is
the parties themselves who are reaching a settlement, they can agree to solutions
that would otherwise be impossible in arbitration or litigation. For instance, in a
dispute with a terminated employee, a company might agree to give its terminated
employee a consulting agreement in exchange for his promise not to compete with
his former employer. While it is perfectly permissible for parties to agree to this,
courts do not generally have the power to include this in a judgment.

Settlement Enforcement

As mentioned above, mediated agreements from a court-annexed process are
generally enforceable like court judgments, which means that they have an
expedited enforcement process. Depending on the jurisdiction, even privately
mediated agreements can be enforceable like court judgments. In Cambodia,
privately mediated settlements that occur at an arbitration forum should enjoy this
expedited enforcement. This is a big advantage over negotiated settlements,
which do not enjoy any expedited enforcement rights.

Compliance With Mediated Settlement

Mediation tends to result in high rates of compliance with the settlement
agreement.”>' In other words, the parties to a mediated agreement tend to adhere
to their settlement agreement. This is partly due to the fact that the mediation

130 UNCITRAL Conciliation Law, supra note 87, art. 9.

Bl See, e.g., Betty Southard Murphy, ADR’s Impact on International Commerce, 43 Disp. RESOL. J. 68, 73
(1993) (referencing ninety percent compliance rates); ADR Guide, supra note 105, at app. B, Sri Lanka
Case Study; South Africa Case Study.
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130 UNCITRAL Conciliation Law, supra note 87, art. 9.

Bl See, e.g., Betty Southard Murphy, ADR’s Impact on International Commerce, 48 Disp. RESOL. J. 68, 73
(1993) (referencing ninety percent compliance rates); ADR Guide, supra note 105, at app. B, Sri Lanka
Case Study; South Africa Case Study.
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process is usually considered by the participants to be a fair and satisfying way to
resolve disputes.’>> It is also due to the fact that mediation allows the parties to
design their own resolution instead of a judge or arbitrator.

e Higher Chances of Settlement
Most mediation programs report high settlement rates.'”> Based on these figures,
mediation is probably more successful in achieving settlement than negotiation.
Mediation is more successful than negotiation for a number of reasons. First, in
mediation, the parties have the unique opportunity to meet and hear the other
side’s story in an informal setting. Second, negotiation through attorneys has the
risk that information will be distorted or misunderstood when passed from Party
A to Party A’s lawyer then to Party B’s lawyer and on to Party B. With
mediation, the communication can be direct and clear. Third, negotiation usually
exacerbates the personality conflicts between two negotiating attorneys whereas
mediation allows for a neutral to resolve those issues. And fourth, in cases of
mutual suspicion, settlement proposals presented through a mediator may be
taken more seriously and with less suspicion than if presented from the opposing

party’s attorney.

e The Party’s “Day in Court”
Sometimes it is important for a party to have had the opportunity to tell her side of
the story, and to feel as though she has been heard. This can make the party feel a
little better, regardless of settlement terms. In some countries, this is called
having her “day in court.” Negotiation does not usually provide a structured
opportunity for this to happen.

e Avoid Corruption
The voluntary nature of mediated settlement makes participants less vulnerable to
corruption.”®* The mediator cannot extract an unofficial payment since she has no
control or power over the parties.

132 See, e. 2., World Bank BiH Evaluation Report, supra note 108, at 158, n. 186 (citing a 96% user
satisfaction rate). See also, ADR Guide, supra note 105, at app. B, Sri Lanka Case Study; Bangladesh
Case Study.

133 Mediation programs have been successful all over the world: 67% settlement rate in Bosnia and
Herzegovina (Presentations on Mediation in Banja Luka and Sarajevo, MEDUATOR, Nov.-Dec. 2005, at 3);
50-60% settlement rate in Germany (C. Buhring-Uhle, Arbitration and Mediation in International
Business: Designing Procedures for Effective Conflict Management, at 278 n.57 (1996), quoting Klaus
Rohl); 62% settlement rate in Illinois, U.S.A. (Lynn P. Cohn, Mediation: A fair and Efficient Alternative to
Trial, DuPage County Bar Association Brief, (Oct. 1996)); 80-85% in Texas, U.S.A. (David S. Winston,
Farticipation Standards in Mandatory Mediation Statutes, You Can Lead a Horse to Water . . ., 11 OHIO
ST. J. DIsP. RESOL. 187, 190 (1996).

134 Austermiller, supra note 85, at 142, n. 80. A corrupt mediator, however, might still try to coerce a party
into settling through subterfuge or duress.
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e Choice of Neutral
In a mediation session, the parties usually choose their neutral, unlike litigation
where they are assigned a judge. This choice can help the parties feel confident
that the mediator is not biased.
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2. Disadvantages

o Unreasonable Party
No party in a mediation can be forced to agree to anything. This is both an
advantage and a disadvantage. If one party is unreasonable and does not want to
settle, then there is nothing that the mediator can do. Mediation can turn out to be
a waste of time and money if one or both of the parties are unreasonable or
unwilling to settle. In some cases, this can lead to an increase in the levels of
suspicion and animosity between the parties.

¢ Unequal Bargaining Power
If the parties have very unequal bargaining power, mediation may be dangerous
for the weaker party. For instance, a large company might have far greater
bargaining power compared to a small family-run shop. If the two sides engage
in mediation, the large company can threaten or intimidate the weaker party into
an unfair settlement. In such a case, the weaker party might be better protected
with the presence of a judge or an arbitrator.

e Settlement Enforcement
Depending on the jurisdiction, privately-mediated settlements may or may not
have expedited enforcement rules. Therefore, the parties should consider the
jurisdiction where they are contracting to make sure that they understand the
applicable enforcement rules. If they are in a jurisdiction that does not provide
expedited enforcement rules for privately-mediated settlements, such as Australia,
mediation may be less attractive.

e Cost
Mediation can be free if the mediator is a family member or a friend of both
parties. But, if the dispute is among two unrelated people or companies, the
mediator is usually a paid neutral. The parties might not want to spend the money
for mediation, but may prefer to attem!)t negotiation first to see if a resolution can
be found without paying an outsider."?

e Privacy

While the parties’ communication in connection with mediation should be
protected as confidential under the law, some jurisdictions, like Cambodia, do not
have a mediation law that specifically protects mediation-related communications.
Thus, parties cannot be 100% sure of privacy. Even in jurisdictions where there
are confidentiality protections, they still have to trust that the mediator will not
disclose private information. With negotiation, there is no third party to worry
about.

135 Although, negotiations can last a long time, which may cost a large amount of lawyer’s fees.
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Chapter 4 — Arbitration

susgniBagol soltdwdagonyy

When you understand the law, you do not fear lawsuits; when you understand religious
rules, you do not fear the monks. (Cambodian Proverb)

A. What is Arbitration?

Arbitration is the third major ADR (alternative dispute resolution) method. In arbitration,
the parties submit their dispute to a neutral third party (usually called the “arbitrator” or if
more than one, then called the “arbitration panel” or “tribunal”). This third party
considers the evidence the disputing parties have submitted and renders a decision called
an “award.” As will be discussed later in the text, the award is usually binding on the
parties, however, in some cases, the award can be non-binding.
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1. History of Arbitration

Arbitration has a long history. It is mentioned in ancient Greek writings as well as in the
Christian Bible."” Modern commercial arbitration originally developed in Europe during
the Middle Ages."”® Merchants would often travel long distances to markets where they
would buy and sell goods and services. Since travel was dangerous and expensive,
disputes needed to be resolved quickly and near the location of the markets. However,
the standing courts at that time were unable to resolve those disputes quickly and had no
knowledge of the merchants’ industry standards. This was important since these industry
standards were developed to facilitate trading relationships among parties from different
countries and cultures. As a result of the courts’ limitations, merchants developed private
arbitration tribunals that were able to resolve disputes efficiently, often involving industry
experts and industry standards.'”

When English settlers moved to America in the seventeenth and eighteenth centuries,
they brought these arbitration models with them. As a result, arbitration played an
important role in resolving commercial disputes in the English colonies of America.'® In
1768, the first permanent arbitration organization was established by the New York
Chamber of Commerce.'®' It is even reported that America’s first President, George
Washington, inserted an arbitration clause in his will to govern any disputes among the
beneficiaries.'> However, at that time, courts in the US, as in most countries, could not
enforce arbitration awards, thereby keeping arbitration outside the formal judicial system.

In the twentieth century, as case backlogs began to grow, the courts of many nations
began to accept arbitration as a legitimate method of resolving disputes. In the U.S., the
1925 Federal Arbitration Act (FAA) made arbitration clauses in commercial contracts
valid and enforceable.'®® Other countries soon followed, leading to the rise of arbitration
forums all over the world.'® In 1923, the International Chamber of Commerce in Paris
founded the International Court of Arbitration, which has become one of the best-known
arbitration forums in the world."®® Other important arbitration forums include the

157 STEVEN C. BENNETT, ARBITRATION: ESSENTIAL CONCEPTS, 9 (ALM ed., 2002).

158 Sarah Rudolph Cole and Kristen M. Blankley, Arbitration, HANDBOOK OF DISPUTE RESOLUTION, 318,
320 (Moffitt and Bordone ed., 2005).

159 I d

1 Boston, like many colonial American communities, passed laws encouraging arbitration. Patterson et
al., supranote 9, at 118.

16! Bennett, supra note 157, at 9.

162 Patterson et al., supra note 9, at 118.

163 See FEDERAL ARBITRATION ACT, 9 U.S.C. § 1 — 307 (1970).

164 Today, international corporations prefer international arbitration over all other forms of dispute
resolution. See, e.g., Dr. Loukas Mistelis, International Arbitration—Corporate Attitudes and Practices—
12 Perceptions Tested: Myths, Data and Analysis Research Report, THE AMERICAN REVIEW OF
INTERNATIONAL ARBITRATION 525, 538 (2004).

165 See International Chamber of Commerce website, available at

http://www.iccwbo.org/policy/arbitration/id2882/index.html (last visited Oct. 19, 2008).
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B. Advantages and Disadvantages of Arbitration

1. Advantages

o Cost. Arbitration is less expensive than litigation. This is partly because the
process is usually streamlined compared to court rules. It is also because
arbitration usually has no appeals process.

e Speed. Arbitration tends to be much faster than litigation. As mentioned above,
arbitration, unlike litigation, generally does not allow for appeals. With litigation,
however, parties can appeal at least once and sometimes several more times. In
addition, many court systems have very large case backlogs, forcing parties to
wait a long time for hearings.

o Finality. Because arbitration has no appeals, the arbitrator’s decision is usually
final. Often, this is a big advantage to the parties.

o Domestic Enforcement. Now that Cambodia has passed its Law on Commercial
Arbitration, Cambodian Courts can directly enforce arbitration awards.
Negotiated or mediated settlements are not as easily enforceable.'”

o International Enforcement. Under the New York Convention on Recognition
and Enforcement of Foreign Arbitral Awards (the “New York Convention”),
which Cambodia has signed, any arbitration award made in a si%natory country is
automatically enforceable in all the other signatory countries.'”® This is a big
advantage for international disputes since there is no similar international
enforcement regime for court decisions. 17

o Preservation of Relationships. While arbitration does have adversarial aspects,
it is generally less adversarial than court litigation. This may help preserve
relationships between parties.

!> However, there is an exception as mentioned in the preceding chapters on negotiation and mediation.
Parties that are already in a lawsuit in the Cambodian Courts may attempt settle their cases. If they reach a
‘judicial compromise’ that is recorded in the court protocol (court record), it has the same force and effect
as a court judgment and can be enforced through the courts. CCP-KC supra note 7, art. 222.

76 Over 140 countries have signed the New York Convention.

' But see, THE HAGUE CONVENTION ON CHOICE OF COURT AGREEMENTS, Hague Conference on Private
International Law, June 30, 2005, 44 1.L.M. 1294, gvailable at
http://www.hcch.net/index_en.php?act=conventions.text&cid=98 (last visited Oct. 19, 2008). This
convention allows for recognition and enforcement of choice of forum clauses and resulting judgments in
commercial disputes among signatory countries. The Convention is drafted but awaits ratification. At the
time of writing, only one country, Mexico, has ratified it. See Convention Inches Ahead, ABA Journal 60
(December, 2007).
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e Privacy. Unlike court litigation, arbitration is usually a private process. This can
be a big advantage if the parties do not want the public to learn the details of their
dispute.

e Flexible Remedies. Arbitrators often have the flexibility to award creative
remedies that the courts cannot, such as awarding attorney’s fees to the prevailing

party.

e Expertise of Arbitrator. The parties can choose arbitrators that have expertise in
their area of business, for instance, in garments or oil extraction. Most court
systems, on the other hand, do not have expert judges for specific areas of law and
so the parties may have a presiding judge with no specific knowledge of their
industry. Thus, in cases where specific knowledge in an area of business or law is
important, the arbitration process may yield a more just and well-informed result.

o Impartiality of Arbitrator. Parties to international disputes often worry that the
judges in the home country of a party might favor that party—sometimes called
“home court advantage.” But with arbitration, the parties can choose the
arbitrators and thus eliminate potential national bias.

e Flexible Procedures. Parties can often choose whether they want a complex
procedure that looks like litigation or a more simple procedure. With court
litigation, the parties must follow the legal procedures, even if they do not like
them. In a 2004 survey, this advantage was cited as the top reason why
international corporations chose arbitration.'”®

1" Mistelis, supra note 164, at 543.
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2. Disadvantages

Costs. Although arbitration is generally less expensive than litigation, it can still
become expensive. The parties must pay for the arbitrator’s time, the courtroom,
the fee of the arbitration forum, as well as all the normal litigation fees like
attorney’s fees and related costs. This is usually more expensive than negotiation
and sometimes more expensive than mediation.

Speed. Although arbitration is generally faster than litigation, it can be slower
than negotiation and mediation. The parties usually need more time to prepare
their case for arbitration than if they were pursuing mediation or negotiation.

Lower Compliance. Because the arbitrator’s award is not the product of
negotiation and compromise, there is a greater likelihood of non-compliance with
the award. Therefore, the parties may have to spend more on extra lawyer costs
required to pursue judicial enforcement.

No Public Hearing. In some situations, a party may prefer a public hearing, for
instance, to publicly defend herself against claims or to punish the other side with
possible public embarrassment. Since arbitration does not allow this, it is a
potential disadvantage to parties in certain situations.

Preservation of Relationships. While arbitration can potentially better preserve
the parties’ relationship than litigation, the other two forms of dispute resolution,
negotiation and mediation, are even more effective at this.

Uncertain Results

If the arbitrators are acting in the role of amiable compositeur, they will judge the
case based on principles of equity, not necessarily the governing substantive law.
This may lead to uncertain results.
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